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MEMORANDUM FOR RECORD

SUBJECT: Claimant’s right to file a claim against carrier after the two-year statute of limitations under the Personnel Claims Act has elapsed

1.
A claimant may file a claim directly against a carrier up to six years after the date of delivery, even when the Army has denied payment because the two year statute of limitations under the Personnel Claims Act has elapsed.

2.
A claimant may recover for loss or damage to property in DOD-funded transit or storage, either from the government under the Personnel Claims Act (PCA)
 or from the carrier under the Carmack Amendment to the Interstate Commerce Act (Carmack)
.  Each procedure is governed by its own time limit.  Under the PCA, military claims offices are authorized to pay an otherwise valid claim if the claim is filed within two years of delivery.  However, the only time limit applicable to a claim filed against a carrier is the six-year limit in Title 28 United States Code, §2415
.   Therefore, even though precluded from recovering from the Army for failing to file a claim within our two year statute of limitations, a claimant may still file against the carrier within six years of the delivery.

3.
Under the PCA, the head of a government agency may settle and pay claims against the Government made by members of the uniformed services for damage to or loss of personal property incident to service.
  The agency may pay a claim only if the claimant presents it in writing within two years of its accrual.
  Because the term “agency” applies only to military departments and federal agencies, and does not include “contractors” who do business with the United States Government,
  this two-year limit is applicable only to the soldier’s claim against the Army and not to claims by either the United States or the owner against a carrier or forwarder.    

4.
 In most cases, claims against the carrier come from the government.  Once the soldier files a claim against the Army and is compensated for damage caused during shipment, the Army will seek to recover these funds from the carrier. Although any written demand for payment will toll the statute of limitations under the PCA, the claimant must sign a DD Form 1842 to complete the 
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application.  By signing this form, claimants assign their claim to the United States; thereafter, only the United States can pursue the claim against the carrier.  However, if the member never files a claim against the United States, or if the claim is denied, the member may pursue a claim directly against the carrier.

5.
Some carriers mistakenly believe that, in light of the PCA, owners have no right to file a claim directly against them under the Carmack Amendment. This is not true. As explained below, soldiers who tender property to the carrier or forwarder, as owners of the property that was damaged in transit, have a right to recover directly from the carrier or forwarder for any loss or damage.
  While most soldiers elect to file with the Army as a matter of convenience under the PCA, they may resolve their claims directly with carriers.



a.  Enacted in 1906, the Carmack Amendment to the Interstate Commerce Act (“Carmack”) codified the prevailing common law rule that a common carrier is liable for the loss, damage, or delay it causes while transporting property.
  Carriers providing transportation or service are liable to the “lawful holder” of the receipt or bill of lading for the actual loss or damage to that property.
  


b.  The Supreme Court adopted a broad interpretation of who could stand as “lawful holder.”  It rejected the view that only the owner of freight may sue a carrier for loss or damage.
  Despite the Court’s expansive construction of this term, state courts differed over whether a “lawful holder” included the shipper of the damaged or lost goods.  Eventually, a majority of states adopted the Supreme Court’s broad interpretation
 and accepted as “lawful holders” both owners and consignors
.
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c.  In 1978, Congress recodified Carmack, deleted the oft-quoted “lawful holder” terminology, and replaced it with “person entitled to recover under the...bill of lading.”
  The change is stylistic and “not [to] be construed as making a substantive change in the laws replaced.”
  



d.  Therefore, either the shipper (in our case, the United States Army) or the consignee (usually the soldier who owns the property) may assert the claim against the carrier.
  If USARCS, as the consignee, files a subrogated claim, it must give over to the owner any money it recovers, unless the owner has already been paid.  An owner who brings a claim against the carrier under Carmack is bound by the terms of the contract between the shipper and the forwarder or carrier, as provided in the government bill of lading (GBL)(See Howe, supra), but nothing in the Tender of Service, the rate solicitations, or any of the claims Memoranda of Understanding between DOD and the carrier industry associations restricts the right of an owner to bring a claim directly against the carrier or forwarder.  
6.
 If both the United States and the owner can bring a Carmack claim for loss or damage to goods shipped under a GBL, then it is also true that the statute of limitations for a claim against the carrier or forwarder is the same for both, and that limit is six years.  Under Carmack, “a carrier may not provide by rule, contract, or otherwise, a period of less than nine months for filing a claim against it under this section.”
  Some carriers believe that the statute of limitations for claims for transit loss or damage under Carmack is only nine months, when this is actually the minimum amount of time the law allows for such a claim.  The Amendment does not set a limit, but simply states that a carrier may not contract with or otherwise impose upon claimants a filing deadline that is less than nine months after delivery.
  Furthermore, in order to impose a 
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limit other than the normal limit that would be applicable to a contract, the carrier must note the limit prominently on the bill of lading under which the goods are shipped.  Government bills of lading do not contain a written limitation on the time within which a claim must be filed.
7.   Likewise, many carriers mistakenly believe that the carrier is not liable if the owner does not file a claim with either the military or the carrier within two years.  However, neither the bill of lading nor any other document constituting the contractual agreement
 between the carrier and the United States has to note such a limitation.  The only statutory limitation on a damage claim based on a government contract is codified at Title 28, U.S.C. §2415, which establishes a six-year limit in which to file a claim arising under a contract.  In the absence of any express provision in the government transportation contract, this is the only limit that applies to loss and damage claims filed by an owner directly against a carrier or forwarder.  A special three-year limit applies to International and Domestic Rate solicitations, but only with respect to government claims against the carrier for overcharges, in order to comply with a special federal statute, 31 U.S.C. §3726, on such claims. 

8.  Permitting owners to file claims directly against a carrier for up to six years is not unfair to that carrier, because carriers routinely receive and pay claims from the Army more than two years after the delivery date.  In most cases, soldiers file their claims with the Army; the Army then pursues recovery from the carrier.  This process, which involves paying a soldier, calculating the carrier’s liability, and asserting a demand against the carrier, takes time.  Claims filed with the military towards the end of the PCA’s two-year statute of limitation are routinely asserted against the carrier more than two years after delivery.
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Acting Chief, Personnel Claims Branch

�  31 U.S.C. § 3721 (generally referred to as the Personnel Claims Act or “PCA”).


�  49 U.S.C. §11707.


�  28 U.S.C. § 2415. Time for commencing actions brought by the United States.  (a) … every action for money damages brought by the United States or an officer or agency thereof which is founded upon any contract express or implied in law or fact, shall be barred unless the complaint is filed within six years after the right of action accrues or within one year after final decisions have been rendered in applicable administrative proceedings required by contract or by law, whichever is later.


�  31 U.S.C. §3721(b).


�  31 U.S.C. §3721(g).  


�  31 U.S.C. § 3721(a).





�  See Howe v. Allied Van Lines. Inc., 622 F.2d 1147 (1980).  Court denied owner’s attempt to recoup the full value of its loss from carrier, rather than the maximum liability per the government bill of lading.  Court upheld the right of U.S. to negotiate rates with carriers that are more advantageous than those available to the public.  Note that the property owner was repaid in full (payment coming from the insurer and the carrier).  The court observed that the owner/consignee presumably “received or (could) receive payment from the government for any difference between the amount received from the insurer and that owed by the carrier.  Howe precluded the insurer from acting in subrogation to recoup from the carrier the difference between the carrier’s maximum liability and the actual value of the goods.  The government, which offered an amicus brief on the carrier’s behalf, acknowledged that it was bound by the limitation of liability in the government bill of lading, had no subrogation claim in this instance, and agreed that the carrier’s liability limit similarly precluded the owner/consignee and his insurer from obtaining further damages.


�  1 William J. Augello & George C. Pezold, Freight Claims in Plain English 1.2 (3d ed. 1995).  


�  49 U.S.C.A. § 20(11).   


�  Pennsylvania Railroad Co. v. Olivet Bros., 243 U.S. 574 (1917).  The Court deemed as too restrictive an interpretation that would have limited a lawful holder to “the owner or someone shown to be duly authorized to act for him in a way that would render any judgment recovered in such an action against the carrier res adjudicata in any other action.”


�  See Newth - Morris Box Corp. v. Pennsylvania Railroad Co., 78 A.2d 655 (Md. 1951).


�  ”In the majority of jurisdictions in this country, it has been held that a consignor can sue a carrier for breach of contract, irrespective of ownership of goods shipped, because the consignor is the maker of the contract and primarily liable for the payment of the freight.  Id. at 657.





�  49 U.S.C. §11707 (1978); recodified at 49 U.S.C. § 14706 (1996).  


�  92 Stat. 1466 §3 (1978).  In a later case, the majority rule was adopted and further articulated by the Appeals Court of Massachusetts:  “While there is some authority that a shipper who does not have title may not bring suit, we consider more consonant with Massachusetts law the view, supported by the weight of authority..., which permits a shipper by reason of its interest in the contract of shipment to bring an action against the carrier whether or not it has title.” Automated Donut Systems v. Consolidated Rail Corp., 424 N.E.2d 265, 267-68 (Mass.App. 1981).


�  See Harrah v. Minnesota Mining and Manufacturing Company. Inc., 809 F.Supp 313 (D.N.J. 1992); and Automated Donut Systems. Inc. v. Consolidated Rail Corporation, 424 N.E.2d 265 (Mass. App. 1981). Harrah lists the parties that states have recognized as “lawful holders”:  shippers, consignors, holders of the bill of lading issued by the carrier, persons beneficially interested in the shipment although not in possession of the actual bill of lading, buyers or consignees, or assignees thereof.   Harrah supports view that parties with standing are bound legally by the provisions of the tariff, whether or not they are aware of its provisions. 


�  49 U.S.C §14706(e)(1).  


�  Many carriers have incorporated Carmack’s nine-month minimum limit as their own, making nine months virtually a national industry standard within which private claimants are obliged to file claims.  Nevertheless, claims for “loss, damage, injury, or delay to cargo, shall not be voluntarily paid by a carrier unless filed…. with a proper carrier within the time limits specified in the bill of lading or contract of carriage or transportation.”   49 C.F.R. § 370.3; see also Tesmer v..Allied Van Lines, Inc., 82 F.Supp.2d 1216 (D.Kan. 2000)(”The parties agree that, pursuant to the Carmack Amendment to the Interstate Commerce Commission Termination Act of 1995, 49 U.S.C. § 14706, carriers, like the defendants, may contractually limit the time within which shippers may file damage claims, provided the limit is not less than nine months.”).


�  Under the Carmack Amendment, a tariff filed by an interstate carrier constitutes the contract between the parties as a matter of law. Aero Trucking, Inc. v. Regal Tube Co., 594, F.2d 619 (7th Cir. 1979), cited in Harrah v. Minnesota Min. and Mfg. Co., 809 F.Supp. 313 (D.N.J. 1992).
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